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Electric Utility Regulation: New Directions in
Environmental and Energy Law
MICHAEL

W.

GRAINEY* AND DAVID

I.

A.

KUBICHEK**

INTRODUCTION

The electric utility industry, since it is generally comprised of systems which have a governmentally approved monopoly with respect to their own service areas, has been traditionally accustomed to a certain amount of state and federal
regulation. Historically, this regulation has been primarily exercised by the state public utility commissions,' and, on the
Federal level, by the Federal Power Commission' and the Securities and Exchange Commission.' The scope of prior federal
regulation has been largely confined to financial matters, either
with respect to methods of raising capital, utility company
formation or wholesale pricing.'
* Special Assistant to the Director, Oregon Department of Energy, Member of the
Bars of the District of Columbia and the State of Washington, J.D. New York University 1972, B.A. Gonzaga University 1969.
** Assistant United States Attorney for the District of Nebraska, Member of the
Bar of the State of Nebraska, J.D. Creighton University 1977, B.A. Colorado State
University, 1974.
The opinions and views contained in this article are those of the authors alone,
and do not necessarily reflect the official policy of their respective agencies.
1. For a useful summary of state activity in the field of utility regulation, see THE
COUNCIL OF STATE GOVERNMENTS, THE STATES AND ELECTRIC UTILITY REGULATION (February 1977) (Lexington, Kentucky 40511).
2. The Federal Power Commission exercised broad jurisdiction over wholesale
rates and interstate transactions of electric utilities under the authority of the Federal
Power Act, 16 U.S.C. §§ 791a-793, 795-818, 820-825 (1976). In addition, the Commission imposed reporting and accounting requirements for interstate companies, established system reliability standards, and directed the interconnection of electric utility
systems. The Federal Power Commission was merged into the U.S. Department of
Energy on October 1, 1977, and the functions previously exercised by the Commission
are now exercised within the U.S. Department of Energy by the Federal Energy Regulatory Commission. See Department of Energy Organization Act, Pub. L. No. 95-91,
91 Stat. 565 (1977).
3. Under the Public Utility Holding Company Act of 1935, 15 U.S.C. § 79 (1935),
the U.S. Securities and Exchange Commission sets requirements and limitations on
the ability of electric utility systems to utilize the holding company mechanism to
consolidate their systems. This statute was the result of an investigation by the Federal
Trade Commission in 1928 of the power and influence of large holding companieS. By
1929 seven holding companies controlled 82% of the nation's total generation of electricity. See THE STATES AND ELECTRIC UTILrY REGULATION, supra note 1, at 4.
4. One significant area of prior federal regulation in non-financial areas involved
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However, since the late 1960's there has been a quantum
jump in the amount of federal regulation that the electric utility industry has encountered. The increased activity of the
federal government has resulted from a convergence of different events, largely unrelated to each other except in the timing
of their occurrence and in the additional regulatory requirements imposed upon the utility industry.
Specifically, this article will focus on two major sources of
new federal regulation. The first is the energy crisis, the seeds
of which were planted in the late 1960's as the nation became
more and more dependent on foreign sources for oil and petroleum products. The energy crisis became a national concern
with the advent of the Arab Oil Embargo in 1974 and brought
with it the formation first of the Federal Energy Administration' and subsequently the U. S. Department of Energy. The
second event is the passage of the National Environmental
Policy Act of 1969 as well as corollary legislation7 entrusted to
the Environmental Protection Agency. As a result of these
events and decisions, two new federal agencies, in the course
of properly implementing their respective statutory charters,
have become involved in regulatory activities that were traditionally within the discretion of the electric utility or were the
subject of state regulation.
This article will provide a description of the impact these
two developments have had on the regulation of the electric
utility industry, as well as some observations by the authors on
how future federal regulation can best be harmonized with the
competing demands of state regulation and the private sector.
II.

ELECTRIC UTILITY REGULATION:

THE ENERGY

CRISIS

RESPONSE

Prior to the early 1970's, the federal regulation of the enapproval by the Army Corps of Engineers for dredging of rivers and harbors related to
the construction of a power station or related facility.
5. The Federal Energy Administration was established by the Federal Administration Act of 1974, Pub. L. No. 93-275, 88 Stat. 97 (1974), and was subsequently
incorporated into the Department of Energy, Pub. L. No. 95-91, supra note 2.
6. 42 U.S.C. §§ 4321-4361 (1976).
7. The most significant legislation that the Environmental Protection Agency
implements includes the Federal Water Pollution Control Act Amendments of 1972,
33 U.S.C. 1251-1376 (1976); the Clean Air Act, 42 U.S.C. §§ 7401-7642 (Supp. 1977);
the Safe Drinking Water Act, 42 U.S.C. §§ 300f-300j-10 (1976); and the Toxic Substances Control Act, 15 U.S.C. §§ 2601-2629 (1976).
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ergy industry generally and the electric utility industry was
highly fragmented among a variety of agencies with equally
varied purposes. Federal regulation tended to exist on an ad
hoc basis with Congress responding to a particular problem
with a particular piece of legislation which impacted the electric utility industry in different ways. There were times when
congressional goals were harmonious with prior legislation as
well as instances where policies conflicted with past practices.
Some of these conflicts were resolved legislatively but some
were simply ignored or allowed to fester.'
While the Federal Power Commission and the Securities
and Exchange Commission were the primary federal regulators
in the energy field, they were by no means the only ones. In
1973 more than 40 federal agencies, bureaus, and commissions
had some role in energy regulation. 0 These agencies exercised
either direct jurisdiction over electric utilities or affected them
indirectly by regulating the supply, availability, and price of
fuel used to generate electricity. Beginning in 1973, Congress
passed a series of bills relating to energy supply, pricing, allocation, and conservation which profoundly altered the federal
role in energy and utility planning. One may have to go back
to the New Deal to find a parallel degree of legislative activity
in the economic regulatory sphere. The most significant pieces
of legislation were the Emergency Petroleum Allocation Act of
1973," the Federal Energy Administration Act of 1974,12 the
8. A recent example of conflicting energy policies is that relating to the use of oil
or coal in electric generating stations. During the period 1969-1973 the Environmental
Protection Agency issued standards under the Clean Air Act which resulted in the
conversion from coal to oil and natural gas for environmental reasons. See, 40 C.F.R.
§§ 15, 60.40 (1977). However, the Federal Energy Administration encouraged the use
of coal rather than oil or natural gas because of energy supply considerations, and
issued regulations under the Energy Supply and Environmental Coordination Act of
1974, which require all new fossil plants to be capable of burning coal. See, 15 U.S.C.
§§ 791-798 (1976); 10 C.F.R. § 307.3 (1977).
9. For a useful description of the status of federal regulation of the electric utility
at the time Congress was beginning to enact comprehensive energy statutes in 197374, see Hunton, Williams, Gay & Gibson, The Development and Structure of the
Electric Utility Industry and the Impact of Government Policies, (August 15, 1973)
(Richmond, Virginia, National Economic Research Associates, Inc., reprinted in
SENATE COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, ELECTRIC UTILITY POLICY ISSUES

(Comm. Print 1974)).
10. FEDERAL ENERGY REGULATION STUDY TEAM, FEDERAL ENERGY REGULATION: AN
ORGANIZATIONAL STUDY, at 9 (1974).
11. Pub. L. No. 93-159, 87 Stat. 627 (1973).
12. Pub. L. No. 93-275, 88 Stat. 96 (1974).
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Energy Supply and Environmental Coordination Act of 1974,13
the Energy Policy and Conservation Act of 1975,' 4 the Energy
Conservation and Production Act, 5 and the Emergency Petroleum Allocation Act of 1975.6
Under these statutes authority was provided to the Federal
Energy Administration as well as to other existing federal agencies (particularly the Energy Research and Development Administration) with the ability to make decisions on supply,
allocation, and use of fuels which the federal government had
not previously made except in emergency situations. While the
Emergency Petroleum Act of 1973, the Federal Energy Administration Act of 1974, and the Energy Supply and Environmental Coordination Act of 1974 were initially reactions to an emergency situation created by the oil shortage of 1973-74, subsequent congressional legislative action, as well as the President's
National Energy Plan'7 indicate that, at least for the foreseeable future, the federal role in energy and electric utility regulation will be an expanding one.
As a result of the flurry of legislative activity which occurred in the 1973-1976 period, federal agencies have issued
comprehensive regulations on the allocation procedures for oil
imports, have required extensive reporting requirements, and
have the authority to establish a mandatory allocation and
13. Pub. L. No. 93-319, 88 Stat. 246 (1974).
14. Pub. L. No. 94-163, 89 Stat. 871 (1975).
15. Pub. L. No. 94-385, 90 Stat. 1125 (1976).
16. Pub. L. No. 94-99, 89 Stat. 481 (1975).
17. The National Energy Act was passed by Congress on October 15, 1978 and
signed by President Carter on November 9, 1978. The Act is actually composed of five
separate bills: (1) The Natural Gas Policy Act of 1978 - H.R. 5289; (2) The Energy
Tax Act - H.R. 5263; (3) Power Plant and Industrial Fuel Use Act of 1978 - H.R.
5146; (4) Public Utilities Regulatory Policy Act of 1977 - H.R. 4018; and (5) National
Energy Conservation Policy Act - H.R. 5037, 95th Cong., 2d Sess. (1978). These bills
vary in significant provisions from the original National Energy Act offered to Congress
by President Carter in April 1977. See S. 1469, 95th Cong., 2d Sess. (1978) - The
National Energy Act. See also The National Energy Plan, Executive Office of the
President, Energy Policy and Planning, Washington, D.C. (April 29, 1977). For example, the President's proposal included a series of substantial taxes on petroleum which
Congress did not enact and his natural gas pricing scheme differed significantly from
the Congressional formula which results in the decontrol of new natural gas by 1985.
Whereas the National Energy Act was originally estimated to result in savings of 4.5
to 6 million barrels of oil per day, the enacted legislation is expected to save only 2.5
million barrels per day. For a useful description of the major provisions of the Act, see
OFFICE OF PuBLIc AFFAIRS, U.S. DEPARTMENT OF ENERGY, THE NATIONAL ENERGY ACT.
REFERENCE INFORMATION FROM THE DEPARTMENT OF ENERGY, 20585 (November, 1978).
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pricing system of petroleum and petroleum products. Similarly, a wide range of energy conservation goals have been established, both with respect to direct energy output and end
use totals, through a combination of voluntary and mandatory
measures. While these statutes have affected all segments of
the energy industry, the electric utility industry has received
special attention both as a supplier of electric power and as a
consumer of other energy sources to generate that power.
One of the most direct impacts on the electric utilities has
been the question of federal price regulation to intentionally
reduce demand and conserve energy. In particular, the traditional use of the declining block rate structure, where users of
large quantities of electricity pay less per unit than users of
lesser amounts, has been questioned as providing an incentive
to overuse electrical energy.
The use of rate structures to affect demand is the subject
of intensive study both within the industry itself and by governmental and private groups as well. 18 The Energy Conservation and Production Act authorized the Federal Energy Administration to develop and fund proposals to improve electric
utility rate design for the purpose of conserving energy. t The
Federal Energy Administration could intervene in state rate
proceedings at the request of the state or of other participants
in the state proceedings to present its views on the effect of the
proposed rate schedule on national energy conservation goals.2
The National Energy Plan would take this program one
step further. As originally proposed, the bill would allow the
Federal Energy Regulatory Commission to require state public
utility commissions to follow federal conservation guidelines
and standards in making rate decisions. In particular, the bill
would have required the state public utility commissions to
observe a series of provisions involving utility rate structures
2
and rate practices intended to depress peak electric demand .
18. See, e.g., ELECTRIC UTILITY RATE DESIGN STny, RATE DESIGN AND LOAD CONISSUES AND DIRECTIONS, (Nov. 1977) (Palo Alto, California 94032); NoRTHwEsT
ENERGY POLICY PROJECT, ENERGY FUTURES NORTHWEST (May, 1978) (1096 Lloyd Building, 700 N.E. Multnomah Street, Portland, Oregon, 97232).
19. Compare S. 1469, Part E, Public Utility Regulatory Policies, §§ 511-517 with
H.R. 4018, Public Utility Regulatory Policies Act, Title I, Retail Regulatory Policies
for Electric Utilities §§ 111-117, 95th Cong., 2d Sess. (1978).
20. Id. § 204.
21. See The National Energy Act, at J, 91-417-1, Part E, Public Utility Regulatory
Policies (Comm. Print 1977).
TROL
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Because of diverse objections from a number of sources,
the Senate amended the measure to require the state public
utility commission merely to consider these criteria in its ratemaking decisions. The U.S. Department of Energy would be
able to intervene on its own motion in state proceedings in
support of these criteria. The requirement that such intervention could only occur at the request of the state or other participants in the state proceeding is eliminated. Even with the
amended provisions of the National Energy Plan, electric utility retail rates will be under closer scrutiny at the federal level.
The establishment of the Department of Energy attempts
for the first time in a meaningful way to consolidate and coordinate the federal regulatory effort. The Department of Energy
was activated on October 1, 1977 and became the first cabinet
agency to be formed since the Department of Transportation
was formed in 19 66 .2 The importance which the Carter Administration placed upon the. need for a coherent energy policy was
reflected in making the Department of Energy only the twelfth
cabinet position in the nation's history. Similarly, Congress
underscored the importance and responsibility the Department
of Energy signified in its declaration of findings in the Department of Energy Organization Act. 3
The Department of Energy is entrusted with a staggeringly
wide array of goals and purposes relating to an effective energy
policy.u These include implementation of a coordinated national energy policy, creation and implementation of a comprehensive energy conservation strategy, major emphasis on the
development of solar, geothermal, and other renewable resources, and to assure an adequate and reliable supply of energy at the lowest reasonable cost.
The diversity of the Department's functions is a reflection
of the number of agencies and agency functions the Department has assimilated. The Department has replaced in their
entirety the Energy Research and Development Administration, the Federal Energy Administration, and the Federal
Power Commission. The Department's Federal Energy Regulatory Commission will perform the traditional regulatory func22. Department of Energy Organization Act, Pub. L. No. 95-91, § 101, 91 Stat.
565 (1977).
23. Id. § 101.
24. Id. § 102.
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tions of the Federal Power Commission,5 and the Economic
Regulatory Administration wtll assume many functions of the
Federal Energy Administration." The functions of the Energy
Research and Development Administration are largely assumed by various sections of the Office of the Secretary." In
addition, the various power marketing agencies and the Bureau of Reclamation, which previously reported to the Secretary of the Interior will now report to the Department of Energy.2 The Department of Energy also assumes certain energy
functions previously exercised by six other agencies and cabinet departments. 30
The establishment of the Department of Energy, regardless of the final success of its mission, signifies that the emergency energy legislation passed in 1973-1976 period will be with
us for the foreseeable future. This means that the electric utility industry will continue to experience federal regulation in
areas it has not previously experienced. Moreover, with the
passage of the National Energy Act, it is clear that federal
regulation will expand even further.
III.

ENVIRONMENTAL REGULATION

Prior to the passage in 1969 of the National Environmental
Policy Act, 31 the federal government's role in the environmental
regulation of electric utilities was a limited one. Only the Federal Power Commission (FPC), pursuant to its authority under
the Federal Power Act,32 had a direct charge to take environmental values into account in the context of its licensing activities.3
25. Id. §§ 301(a), 204, 401-407.
26. Id. §§ 301(a), 101.
27. Id.
28. Id. § 302(a)(1). These agencies include the Southeastern Power Administration, the Southwestern Power Administration, the Alaska Power Administration, and
the Bonneville Power Administration.
29. Id.
30. Id. §§ 301-310. The organizations affected include the Departments of the
Interior, Housing and Urban Development, Transportation, Navy, Commerce, and the
Interstate Commerce Commission.
31. 42 U.S.C. §§ 4321-4327 (1970).
32. 16 U.S.C. § 792 (1970).
33. 16 U.S.C. § 803(a) (1970). See also Udall v. FPC, 387 U.S. 428 (1967); Hudson
v. FPC, 387 U.S. 428 (1967); Hudson River Fisherman's Ass'n v. FPC, 498 F.2d
827 (2d Cir. 1974); Scenic Hudson Preservation Conference v. FPC, 354 F.2d 608 (2d
Cir. 1965), cert. denied, 384 U.S. 941 (1966).
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Section 10(a) of the Act provides that before a particular
power project is licensed, the Commission must be satisfied
that it "will be best adapted to a comprehensive plan for improving or developing a waterway or waterways for the use or
benefit of interstate or foreign commerce, for the improvement
and utilization of water-power development, and for other beneficial public uses, including recreationalpurposes . . .' .",
This charge has been viewed as requiring the Commission
to actively explore the impacts of a proposed project on the
conservation of natural resources,3 the maintenance of natural
beauty,36 the preservation of fish and wildlife resources, 37 and
the preservation of historic sites.38 In addition, the Commission
was required to forcefully consider all reasonable and available
alternatives to a project, 39 including the alternative of denying
a license in order to protect especially important environmental values. 0 However, while the FPC thus had fairly expansive
environmental authority under the terms of the Federal Power
Act, the Commission was jurisdictionally limited to regulating
only hydroelectric facilities;" generating facilities relying on
fossil fuels or nuclear fission were by and large completely ex34. 16 U.S.C. § 803(a) (1970) (emphasis added).
35. Scenic Hudson Preservation Conference v. FPC, 354 F.2d 608, 614 (2d Cir.
1965); Hudson River Fisherman's Ass'n v. FPC, 498 F.2d 827, 833 (2d Cir. 1974).
36. See Udall v. FPC, 387 U.S. 428 (1967); Hudson River Fisherman's Ass'n v.
FPC, 498 F.2d 827 (2d Cir. 1974); Scenic Hudson Preservation Conference v. FPC, 354
F.2d 608 (2d Cir. 1965); Namekagon Hydro Co. v. FPC, 216 F.2d 509 (7th Cir. 1954).
37. Scenic Hudson Preservation Conference v. FPC, 354 F.2d 608, 614 (2d Cir.
1965).
38. Udall v. FPC, 387 U.S. 428, 437-451 (1967); Scenic Hudson Preservation Conference v. FPC, 354 F.2d 608, 617-624 (2d Cir. 1965). See also Michigan Consolidated
Gas Co. v. FPC, 283 F.2d 204 (D.C. Cir.), cert. denied, 364 U.S. 913 (1960); City of
Pittsburgh v. FPC, 237 F.2d 741 (D.C. Cir. 1956).
39. In Udall v. FPC, 387 U.S. 428, 437 (1967), Justice Douglas noted that:
The objective of protecting "recreational purposes" means more than the
reservoir created by the dam will be the best one possible or practical
from a recreational viewpoint. . . .The importance of salmon and steelhead in our outdoor life as well as in commerce is so great that there
certainly comes a time when their destruction might necessitate a halt
in so-called "improvement" or "development" of waterways.
40. Chemehuevi Tribe of Indians v. FPC, 420 U.S. 395 (1975).
41. The Supreme Court expressly held that thermal electric (or steam electric)
power facilities were not projects within the licensing (and thus environmental) jurisdiction of the FPC. Id. at 412. Similarly, with respect to nuclear power facilities, the
U.S. Court of Appeals for the First Circuit held that the Atomic Energy Commission
correctly refused to consider the environmental impacts of thermal pollution to result
from operation of a proposed nuclear plant. The Court agreed with the Commission
that its regulatory jurisdiction was "confined to scrutiny of and protection against
hazards from radiation." New Hampshire v. AEC, 406 F.2d 170, 175 (1st Cir. 1969).
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cluded from any comprehensive federal environmental oversight."2
In the remainder of this section, the authors describe how
the National Environmental Policy Act of 1969, the Federal
Water Pollution Control Act of 1972, and the Clean Air Act
Amendments have contributed to the present scheme of federal
regulation of electric utilities.
A. National Environmental Policy Act of 1969
The major piece of legislation inaugurating what has been
called the "decade of the environment" was the National Environmental Policy Act of 1969 (NEPA). Against a history of at
best spotty federal environmental regulation, NEPA was perceived as a sort of Sherman Act of environmental law, 3 a
"seminal enactment that introduces the federal courts to environmental questions comprehensively for the first time, ...
[and] injects new discipline and values into administrative
decisionmaking." 4
The Act's opening provisions enunciate broad policy requirements calling for the "harmonious co-existence of man
and his environment."" In order to insure that these policies
are fully respected and accounted for in agency decisionmaking, the Act incorporates a strict regimen of procedural steps
that must be fulfilled prior to the initiation of any environmentally significant federal action.
Section 102(2)(C)I" serves as the primary action-forcing
tool in this scheme, and requires, prior to the taking of any
environmentally significant federal action, that the responsible
official prepare a detailed statement "covering the impact of
particular actions on the environment, the environmental costs
which might be avoided, and alternative measures [including,
but not limited to, doing nothing] which might alter the costbenefit equation."'" In addition, prior to its publication in final
form, an impact statement must be circulated for comment to
42. Ch. 425, 30 Stat. 1121 (1899).
43. W. RoDGRs, HANDBOOK ON ENVIRONMENTAL LAw (1977).
44. Id. at 697.
45. Macbeth, The National Environmental Policy Act After Five Years, 2 COLUM.
J. ENVT'L L. 1, 2 (1975).
46. 42 U.S.C. § 4332(2)(C) (1976).
47. Calvert Cliffs' Coordinating Comm. v. AEC, 449 F.2d 1109, 1114 (D.C. Cir.
1971).
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any other agency which has either jurisdiction by law or special
expertise with respect to any of the environmental issues involved." Upon receiving comments from participating agencies, the responsible official should include those comments,
along with "his" responses, in the final environmental impact
statement (E.I.S.) prior to his making a final decision on a
project."
Unlike the broad policy prescriptions of section 101 of
NEPA, these procedural requirements leave little room for
agency exercise of discretion, and must be complied with, to
the fullest extent possible, unless there exists a clear conflict
of statutory authority. 0 Agencies are thus held accountable to
the procedural requirements of the Act, and judicial review of
agency compliance has been consistently rigorous."
Nor are agencies immune to substantive review by the
courts under NEPA. Though continually wary of substituting
judicial decisionmaking for that of an agency, the courts have,
nevertheless, made it clear that NEPA requires a systematic
and finely tuned balancing analysis,52 and that they will not
hesitate to reverse an agency decision where, according to the
standards set by sections 101(b) and 102(1), "the actual balance of costs and benefits as struck was arbitrary or clearly
5' 3
gave insufficient weight to environmental values.
The requirements of NEPA have affected the electric utility industry in a persuasive manner. Whereas before only the
construction of a hydroelectric facility triggered any kind of
searching environmental decisionmaking, 5 ' the advent of
NEPA brought within federal environmental regulation nuclear power facilities,55 natural gas pipeline, 5 and potentially
48. 42 U.S.C. § 4332(2)(C) (1976). See also Council on Environmental Quality
guidelines, 40 C.F.R. § 1500 (1977).
49. 42 U.S.C. § 4332(2)(C) (1976). See Comm. for Nuclear Responsibility v.
Seaborg, 463 F.2d 783 (D.C. Cir. 1971); W. RoDGoms, supra note 43, at 730.
50. Calvert Cliffs' Coordinating Comm. v. AEC, 449 F.2d 1109, 1114 (D.C. Cir.
1971).
51. See W. RoDGERs, supra note 43, at 725-738.
52. Calvert Cliffs' Coordinating Comm. v. AEC, 449 F.2d 1109, 1113 (D.C. Cir.
1971).
53. Id. at 1115. See also Environmental Defense Fund, Inc. v. Corps of Engineers,
479 F.2d 289, 300 (8th Cir.), cert. denied, 412 U.S. 931 (1972).
54. See text accompanying notes 33-34 supra.
55. 10 C.F.R. §§ 51.1-.56 (1977).
56. 18 C.F.R. §§ 2.80, 2.82 (1977).
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at least, some fossil fueled steam electric plants. 57 Similarly,
whereas only the FPC had significant environmental authority
with respect to the utility industry prior to NEPA, the Nuclear
Regulatory Commission,5 8 the Army Corps of Engineers, 5 and
the Environmental Protection Agency 0 presently exercise, to a
greater or lesser extent, NEPA responsibility in this area. Indeed, in the course of licensing a commercial steam electric
power plant, a utility would probably have to acquire permits
from two, or even three, of these agecies, each having independent and significant NEPA duties.
As an example, in order to construct and put into operation a large commercial nuclear power facility, a utility would
have to run the following regulatory maze:
(1) In order to obtain the necessary construction permit from
the Nuclear Regulatory Commission (NRC), the utility must
submit a detailed environmental report, which serves as a basis
for the NRC staff's draft and final environmental statements" on
the project. The latter of these must eventually pass muster
under NEPA, as determined by a panel of the Atomic Safety and
2
Licensing Board after a hearing.
(2) Since the proposed reactor would be considered a new
source under the terms of the Federal Water Pollution Control
Act Amendments of 1972, section 306, the Environmental Protection Agency's National Pollutant Discharge Elimination System
(NPDES) permit and approval of the facility intake and discharge structures would constitute a major federal action significantly affecting the quality of the human environment; thus trig3
gering EPA's NEPA duties;
(3) In addition, assuming that the facility design called for either the impoundment of a navigable stream (to construct a cooling lake) or the construction of intake and discharge structures
57. Under 33 U.S.C.A. 1371(c)(1) (Supp. 1977) issuance of a new source NPDES
permit by the Administrator to a utility proposing the construction of a fossil-fired
steam electric generating station could be a major federal action significantly affecting
the quality of the human environment for purposes of NEPA. Similarly, issuance by
the Secretary of the Army of a dredge and fill permit, pursuant to 33 U.S.C.A. § 1344
(Supp. 1977) could constitute an action requiring the Corps of Engineers to prepare
an environmental impact statement. See, e.g., Natural Resource Defense Council, Inc.
v. Callaway, 524 F.2d 79 (2d Cir. 1975). But see Rucker v. Willis, 358 F. Supp. 425
(E.D.N.C.). aff'd 484 F.2d 158 (4th Cir. 1973).
58. 10 C.F.R. §§ 51.1-.56 (1977).

59. See note 57 supra.
60. See note 57 supra.
61. 10 C.F.R. § 51.20 (1977).
62. 10 C.F.R. § 51.52 (1977).

63. See note 57 supra.
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in a navigable water, the Corps of Engineers could have NEPA
obligations in the context of granting a permit under either section 10 of the Rivers and Harbor Act or section 404 of the Federal
Water Pollution Control Act Amendments of 1972."

While it may be argued that, in situations such as hypothetically suggested, each agency should comply with the requirements of NEPA independently 5 (a solution which, in contested licensing proceedings at least, could result in virtually
interminable protractions), the present clear preference has
been to utilize a "lead agency approach"."6 Under this sytem,
the principal sponsoring agency - the NRC in this case assumes the major supervisory responsibility for preparation of
the statbment.6 7 Those agencies more peripherally involved such as EPA or the Corps of Engineers here - participate
through consultation on those matters implicating each
agency's particular area of expertise. 8 The result of the process,
ideally, is one comprehensive environmental impact statement
legally sufficient to meet the NEPA obligations of each of those
federal agencies involved.19
An example of this kind of interagency cooperation can be
found in the memorandum of understanding currently in force
between EPA and NRC10 In keeping with the above-stated
ideals, the purpose of this joint agreement is to facilitate a more
streamlined, less duplicative, and more rational licensing process for utilities seeking authorization to construct nuclear generating facilities."
64. Id. See also Sierra Club v. Morton, 400 F. Supp. 610 (1975), as to how 33
U.S.C. § 403 (1976) relates to NEPA.
65. See W. RoDGERs, supra note 43 at 784. See also Anderson, The National
EnvironmentalPolicy Act, FEDERAL ENVIRONMENTAL LAw 238, 374-375 (E.L. Dolgin and

G.P. Guilbert, eds. 1974).
66. W. RODGES, supra note 43 at 784.
67. See Council on Environmental Quality Guidelines, 40 C.F.R. § 1500.7(b)
(1977).
68. Id.
69. Id.
70. 40 Fed. Reg. 60,115 (1975). The NRC has executed a similar agreement with
the Army Corps of Engineers. See 40 Fed. Reg. 37,110 (1975).
71. An example of what can happen when interagency cooperation is not fully
realized may be found in the NRC proceedings on the proposed Seabrook nuclear
generating station. See, e.g., Public Service Company of New Hampshire, (Seabrook
Station, Units 1 and 2), Slip Op. at 4-6a (January 6, 1978). In Seabrook, the utility
involved received a construction permit in June of 1976, Seabrook, LBP-76-26, 3 NRC
857. At that time, a Regional Administrator of EPA had tentatively approved the oncethrough cooling system proposed for the facility. Because of NRC's "immediate effec-
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Under the terms of the "Memorandum," upon receiving
an application for a permit to construct a nuclear facility, NRC
assumes the lead agency role in supervising the drafting of the
required environmental statement. However, because EPA also
has NEPA responsibilities in issuing new source NPDES permits, EPA works closely with NRC from the outset to identify
and consolidate the environmental information required for an
early evaluation of water quality issues. In the course of actually preparing the draft statement, EPA is to prepare, or
extensively participate in the preparation of, the water quality
sections of the statement.
Once the draft statement is completed, it is circulated for
comment. During the comment period, EPA offers its comtiveness" rule, see 10 C.F.R. § 2.764 (1977), and in the absence of any intervenor
obtaining a stay of the construction permit, the utility was privileged to begin construction at the Seabrook site. See Seabrook, ALAB-471, Slip Op. at 3-6 (April 28,
1978).
Subsequently, the Regional Administrator withdrew his earlier tentative approval
of the Seabrook cooling system, and the NRC subsequently suspended the utilities'
construction permit, Id. See also Seabrook, ALAB-366, 5 NRC 39 (1977). This last
decision, by the Atomic Safety and Licensing Appeal Board, was approved by the
Commission, the result being an order to the NRC Staff to conduct an alternative site
inquiry comparing the Seabrook site - with cooling towers - to several alternative
sites in New Hampshire and Maine - assuming cooling towers and also comparing
the Seabrook site without cooling towers to several southern New England sites. See
Seabrook, CLI-77-8, 5 NRC 503 (March 31, 1977).
On June 17, 1977, the National Administrator reversed the Regional Administrator's withdrawal of approval of the Seabrook cooling system. Following that decision,
and a decision by a panel of the Atomic Safety and Licensing Board that Seabrook
was indeed the best site for construction of Seabrook with once through cooling,
Seabrook, LBP-77-43, 6 NRC 134 (July 7, 1977), the Seabrook Construction Permits
were reinstated, Seabrook, ALAB-423, 6 NRC 115. This was appealed by intervenors
to the Commission, and affirmed, CLI-78-1, 7 NRC (January 6, 1978).
Then, on February 15, 1978, the U. S. Court of Appeals for the 1st Circuit overturned the National Administrator's decision as to the acceptability of once-through
cooling at Seabrook, and remanded it to him for further consideration, Seacoast AntiPollution League v. Costle, 572 F.2d 872 (1978). In response to this decision and to the
appeals of intervenors, the Commission once again, on June 30, 1978, ordered construction halted. Sea Seabrook, Memorandum and Order of the Commission, Slip Op.
8-13 (June 30, 1978). Moreover, the NRC proceedings have been remanded once
again, for additional alternate site inquiry comparing Seabrook, with cooling towers,
to other alternative sites.
Thus, at least partly as a result of lack of coordination between the NRC and EPA,
Public Service Co. of New Hampshire has completed nearly 20% of the proposed 2
billion dollar power plant, and yet EPA has yet to finally conclude its proceedings.
Moreover, should EPA decide that Seabrook may not use open cycle cooling, there
remains substantial doubt with respect to whether the Seabrook site will finally pass
muster at all. Seabrook, ALAB-471, Slip Op. 80-88 (April 28, 1978) (Dissenting
Opinion of Mr. Farrar).
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ments on the statements pursuant to the authority under section 309 of the Clean Air Act 7 and section 1500(7)(b) of the
Council on Environmental Quality (CEQ) guidelines. 73 Addi-

tionally, following the close of the comment period, EPA is to
participate with NRC in reviewing and responding to those
comments received. To the extent that there are areas of disagreement between the two agencies that cannot be resolved,
the Memorandum requires that these be fully set forth in the
final environmental statement. Moreover, if EPA's disagreements persist after the issuance of the final statement, EPA
has the right to intervene in the NRC hearing on the application, pursuant 7to section 2.714 of the NRC Rules of Practice
and Procedure.

It should also be noted that NRC and EPA each retains
fully its own independent statutory decisionmaking responsibility. Thus, the NRC retains the right to make a final environmental cost-benefit decision with respect to the environmental
impact of the facility as a whole; and, the NRC will not consider alternative cooling systems for a plant once EPA has
made a final decision under the provisions of section 402 of the
Federal Water Pollution Control Act Amendments of 1972
(FWPCA) .7
Finally, and potentially of greatest significance, EPA and
NRC have committed to cooperating in every way possible to
facilitate the completion of EPA's sections 402, 316(a), and
316(b) determinations prior to the issuance of the final environmental statement.
Early and final resolution of issues relating to the kind of
cooling system required for a facility at a specific site, especially if completed prior to the final completion of the NRC
licensing review, would go far toward insuring that the philosophies underlying NEPA and the FWPCA are actualized in the
context of environmentally significant administrative decisionmaking. And, potentially of even greater significance for utilities, agreements such as the "Memorandum" executed between EPA and NRC, if carefully and comprehensively given
effect, can go far to avoid the "paradigm of fragmented and
72.
73.
74.
75.

42
40
10
40

U.S.C.A. § 7609 (Supp. 1977).
C.F.R. § 1500.7(b) (1977).
C.F.R. § 2.714 (1977).
Fed. Reg. at 60119 app. A. (1976).
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uncoordinated government decisionmaking . . ."' that has,
for example, characterized the licensing history of the
Seabrook proceedings currently before the NRC.
B. Federal Water Pollution Control Act Amendments of 1972
The second major piece of environmental legislation to
play a significant role in the regulation of electric utilities was
enacted in 1972. The Federal Water Pollution Control Act
Amendments of 197271 adopted as their raison de etre the total
elimination of discharges of pollutants to the nation's navigable waterways by 1985.78 To achieve this end, the Act contemplates a regulatory structure based upon effluent limitations on
discharges from industrial point sources;7" the Act retains the
use of ambient water quality criteria primarily as a measure of
program effectiveness and industrial performance."'
Section 301 of the FWPCA specifies that discharges of
pollutants into the waters of the United States is unlawful,
unless a permit has been secured to do so under the provisions
of the Act.8 In addition, section 301(b) requires that existing
76. See note 71 supra. The authors would note here that, while lack of coordination between NRC and EPA made a significant contribution to the regulatory nightmare that has resulted in the Seabrook proceeding, that factor does not stand alone.
Equally significant, in the authors' view, is the Commission's continued reliance on
its rule giving immediate effect to construction permits for nuclear facilities, coupled
with a very strict "stay" rule, see 10 C.F.R. § 2.788(a) (1978), which together "often
operate to assure that Commission-level review [of a licensing decision under NEPA
will not take place until such time as construction [of a power plant] is well underway." Seabrook, CLI-78-1, 7 NRC -, Slip Op. 6 (January 6, 1978).
Until this process is streamlined, and modified to a considerable degree, the words
of the First Circuit Court of Appeals will, regrettably, continue to ring true:
We are unable to identify any other field of publicly regulated private
activity where momentous decisions to commit funds are made on the
strength of preliminary decisions by several agencies which are open to
re-evaluation and re-determination. The risk of loss to the private investors is necessarily always a real and always a present one. Perhaps more
important to the public, the risk of public agencies and courts accepting
less desirable and limited options or, worse, countenancing a fait accompli, are foreboding.
Seabrook, CLI-78-1, Slip Op. at 4 (January 6, 1978) (quoting from Audubon Society
v. United States, No. 76-1347 (Unpublished Order denying a stay of construction at
Seabrook) (1st Cir. Dec. 17, 1976)) (emphasis supplied).
77. 33 U.S.C. §§ 1251-1376 (1976), as amended by Clean Water Act of 1977, Pub.
L. No. 95-217, 91 Stat. 1566.
78. 33 U.S.C. § 1251 (1976).
79. 33 U.S.C. § 1311 (1976).
80. S. REP. No. 92-414, 92d Cong., 1st Sess. 7-8 (1971).
81. 33 U.S.C. § 1311 (1976).
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industrial sources, such as power plants, achieve by 1977 that
level of pollution reduction attainable through implementation
2
of the best practicable control technology currently available.
By 1983, classes and categories of point sources were required
to achieve a level of reduction attainable via application of the
best available control technology economically achievable
which will result in reasonable further progress toward the national goal of eliminating the discharge of all pollutants.13 Pursuant to section 304(b) of the FWPCA, the Administrator is
charged with the duty of establishing guidelines for effluent
limitations in order to flush out the above-noted standards."
For new sources, section 306 requires the Administrator to
publish national standards of performance reflecting the best
available demonstrated control technology including, when
practicable, application of that level of technology permitting
zero discharge. 5 New sources are thus presumed to be models
of pollution control, and the standards governing them are expected to reach further and require more in terms of "extending
the frontiers of technology," and to "accord less sympathy to
cost considerations" than do those governing existing sources."
The FWPCA accords individualized treatment to one variety of pollution that is especially significant for utilities. Under
section 502(b), heated discharges fall within the definition of
pollutant."7 Heated water is routinely discharged from the condenser cooling systems of steam electric power plants, and, if
returned directly to a river or lake, can have profound effects
on a habitat's aquatic ecology.88
82. 33 U.S.C. § 1311(b)(1)(A) (1976).
83. The 1983 date no longer stands because of the Clean Water Act of 1977, Pub.
L. No. 95-217, 91 Stat. 1566. 33 U.S.C. § 1311(b)(2) (1976) establishes 1984 as the
major compliance deadline. The Amendments result in a somewhat more finely tuned
set of compliance schedules, discriminating both among types of point sources (1983)
with respect to publicly owned treatment works complying with 33 U.S.C. §
1311(b)(2)(A) (1976), as amended by Clean Water Act of 1977, Pub. L. No. 95-217, 91
Stat. 1566, and among kinds of pollutants (note different standards for toxic pollutants
in subsection (2)(C) and (2)(D), for "conventional" pollutants in subsection (2)(E),
and for all "other" pollutants, in subsection (2)(F)).
84. 33 U.S.C. § 1314 (1976) as amended by Clean Water Act of 1977, Pub. L. No.
95-217, 91 Stat. 1566.
85. 33 U.S.C. § 1316 (1976).
86. W. RODGERS, supra note 43, at 468.
87. 33 U.S.C. § 1362(b) (1976), as amended by Clean Water Act of 1977, Pub. L.
No. 95-217, 91 Stat. 1566.
88. See, e.g., New Jersey Dept. of Environ. Protect. v. Jersey Central Power and
Light Co., 69 N.J. 102, 351 A.2d 337 (1976); W. RoGEs, supra note 43, at 525.
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In most respects, the FWPCA treats heated effluent no
differently from other kinds of discharges. For instance, the
technology based standards of sections 301 and 306 apply.
However, superimposed on those conventional requirements is
a special variance procedure specifically tailored to the peculiarities of thermal pollution. Section 316(a) 9 provides a mechanism whereby a utility may demonstrate to the satisfaction of
the Administrator that the effluent limits established for the
termal constituent of any discharge from a power plant are
"more stringent than necessary to assure the protection and
propagation of a balanced, indigenous population of shellfish,
fish, and wildlife in and on the body of water into which the
discharge is to be made ... ."90 The burden in such cases lies
with the permit applicant, and relates not to the costs of certain control technologies (such as off stream cooling systems),
but rather to the necessity for them.
Additionally, under section 316, EPA must approve the
"location, design, construction, and capacity of cooling water
intake structure[s]," and insure that they "reflect the best
technology available for minimizing adverse environmental
impact."'" Thus, both the technology for minimizing the impacts from heated water discharges and the methods of extracting condenser cooling water must satisfy the "best technology"

standard

92

These effluent limitations and standards of performance
are implemented through the granting of permits to discharge
under the National Pollutant Discharge Elimination System
established by section 402.11 That provision authorizes the
Administrator, after opportunity for public hearing, to issue a
permit for the discharge of a pollutant, so long as the source
meets the "best technology"94 and related effluent limitations
established by the Administrator to sections 304 (existing
sources), 306 (new source standards), and 307 (toxic sub89. 33 U.S.C. § 1326(a) (1976).
90. Id.
91. 33 U.S.C. § 1326(b) (1976).
92. See generally W. RODGERS, supra note 43, at 531-34.
93. 33 U.S.C. § 1342 (1976), as amended by Clean Water Act of 1977, Pub. L. No.
95-217, 91 Stat. 1566.
94. 33 U.S.C. § 1311(a), (b) (1970), as amended by Clean Water Act of 1977, Pub.
L. No. 95-217, 91 Stat. 1566.
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stances).95 Because steam electric power plants are point source
dischargers within the meaning of the FWPCA,9" an electric
utility is required to secure a section 402 permit prior to the
construction and/or operation of a steam electric power plant.
In addition, utilities are required under section 401 to secure, prior to receiving a federal license or permit to conduct
activities potentially resulting in water discharges, a certification from the state where the activity is conducted that the
discharge will comply with all applicable state and federal
water quality limits. 7 Section 401 thus confers a veto power on
states with water quality related concerns about the licensing
activities of federal agencies such as EPA, the NRC, the FPC,
and the Army Corps of Engineers. A denial of a certification
could totally call a halt to a proposed power plant, and where
a certification contains special limits or conditions, those limits
or conditions must be written into the federal license or per9
mit. 8
Finally, of significance under the FWPCA is section 404,
dealing with the discharge of dredge and fill materials into the
navigable waters. This section erects a separate permit system
for these discharges to be administered by the Army Corps of
Engineers. 9 That section 404 also has significance for electric
utilities can be discerned immediately from the definitions of
a discharge of dredge or fill material. For example, "dredged"
95. 33 U.S.C. § 1342 (1976), as amended by Clean Water Act of 1977, Pub. L. No.
95-217, 91 Stat. 1566. See also, E.I. dePont de Nemours & Co. v. Train, 430 U.S. 112
(1977).
96. See, e.g., 33 U.S.C. § 1316(b)(1)(A) (1976). Of significance with respect to this
section is the provision allowing, under certain specified conditions, the assumption
of the NPDES Permit System by the States. See also note 99 infra with respect to new
provisions under section 404, and note 103 infra with respect to the author's opinion
as to the efficacy of this scheme of regulation.
97. 33 U.S.C. § 1341(a) (1976). See Power Auth. of the State of N.Y. v. Dept. of
Environ. Conser. of N.Y., 327 F. Supp. 243 (N.D.N.Y. 1974) and de Rham v. Diamond,
32 N.Y. 2d 34, 295 N.E. 2d 763, 343 N.Y.S. 2d 84 (1973).
98. 33 U.S.C. § 1344 (1976), as amended by Clean Water Act of 1977, Pub. L. No.
95-217, 91 Stat. 1566.
99. As a result of the recent 1977 Amendments, section 404 has been expanded
enormously. Most significant with respect to this article is that part providing for state
assumption of the Corps' permit authority. 33 U.S.C. § 1344(g) (1976), as amended
by Clean Water Act of 1977, Pub. L. No. 95-217, 91 Stat. 1566. However, the Amendments have as yet not dealt with the Corps of Engineers' responsibilities under 33
U.S.C. § 403 (1976). That provision remains unaffected by the FWPCA, and the 1977
Amendments. See 33 U.S.C. § 1371(a) (1976), as amended by Clean Water Act of 1977,
Pub. L. No. 95-217, 91 Stat. 1566.
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material is that which is excavated or dredged from navigable
waters;100 "fill" is "any pollutant used to create fill in the traditional sense of replacing an aquatic area with dry land or
changing the bottom elevation of a water body for any purpose";' 0 and, most significantly, a discharge of "fill" includes:
placement of fill that is necessary to the construction of any
structure in a navigable water; the building of any structure or
impoundment requiring rock, sand, dirt or other pollutants for its
construction; . . .dams and dikes; . . .[and] fill for structures
such as sewage treatment facilities, intake and outfall pipes associates power plants, and subaqueous utility lines .... ,02

Thus, to the extent that the design for a generating facility
contemplated the construction of a cooling lake, an intake or
outfall structure, a spillway, or a hydroelectric dam on a navigable waterway, as that term is defined by the FWPCA, the
responsible utility would be required to procure a section 404
permit. 13
Additionally, navigable waters is defined very broadly.
Section 502(7) defines them as, "the waters of the United
Sates, including the seas."'' 0 Accordingly, the Corps' jurisdic0
tion has been extended to include non-navigable streams,'1
0
°
non-navigable man-made mosquito canals, and coastal and
freshwater wetlands and swamps that are contiguous to traditional navigable water.' 7
100. See 33 C.F.R. § 209.120(d)(4) (1977).
101. Id. § 209.120(d)(6).
102. Id. § 209.120(d)(7).

103. We refer here to acts that would, by and large, result in discharge of dredge
or fill into the navigable waters. However, it should be noted that whenever a party
does any act either altering a channel or in any way obstructing navigation, he falls
within the Corps of Engineers jurisdiction and would require a permit under the Rivers
and Harbors Act of 1899, Ch. 425, § 10, 30 Stat. 1121. Taken together, it would appear
virtually impossible for a utility to construct a large, conventional steam electric unit
without having to acquire a permit under one of these provisions.
It should also be noted that while section 10 differs somewhat in coverage from
section 404, the permit system administering it is identical to that for section 404
permits.
See generally Scenic Hudson Preservation Conference v. Callaway, 499 F.2d 127
(2d Cir. 1974); W. RODGESS, supra note 43, at 399.
104. 33 U.S.C. § 1362(7)-(8) (1976).
105. United States v. Ashland Oil and Transportation Co., 364 F. Supp. 349
(W.D. Ky. 1973), aff'd 504 F.2d 1317 (6th Cir. 1974).
106. United States v. Holland, 373 F. Supp. 665 (M.D. Fla. 1974).
107. See 33 C.F.R. § 209.120(d)(1)-(2). See generally United States v. GAF Corp.,
389 F. Supp. 1379 (S.D. Tex. 1975).
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In determining whether to grant a section 404 permit to
discharge, dredge, or fill, the Corps undertakes a balancing of
those benefits reasonably expected to accrue from the project
against the reasonably foreseeable detriments. 08 This process
closely parallels the decisionmaking process mandated by
NEPA, and ultimate decisions to grant or deny a permit derive
from consideration of similar issues.
C. Clean Air Act Amendments
Equally as significant as the FWPCA to electric utility
regulation is the regulatory scheme exerted under the Clean Air
Act Amendments. 09 Particularly to utilities depending upon
coal as a fuel source, implementation of the Clean Air Act
Amendments by EPA has in some cases resulted in considerable frustration and enormous expense." 0
Generally, the Clean Air Act Amendments, as they relate
to electric utilities, contain three major regulatory mechanisms
to protect air quality. First, they authorize the Administrator
to establish primary and secondary ambient air quality standards for certain criteria of pollutants to protect the public
health and welfare, respectively."' Second, the Administrator
is charged with establishing national standards of performance
for newly constructed sources of pollutions."' Finally, the Administrator is required to establish emission limits for
"hazardous air pollutants.""' 3
The standards developed pursuant to these directives are
designed to be technology-forcing; they are not to be limited
simply to those levels of emission economically or technologi108. See W. RODGERS, supra note 43, at 407; and 33 C.F.R. § 209.120(f)(1) (1977).
109. As a result of the Clean Air Act Amendments of 1977, Pub. L. No. 95-95, 91
Stat. 685 (1977), the Clean Air Act, 42 U.S.C. §§ 1857-1858a has been recodified as 42
U.S.C.A. §§ 7401-7642 (Supp. 1977). Hereinafter, citation to the Clean Air Act will
refer to the 1977 Amendments, unless otherwise noted.

110. See, e.g., Carroll, Some Fundamental Problems Involved in Stationary
Source Compliance Under the Clean Air Act, 14 DUQUESNE L. REv. 639 (1976); and
Union Electric Co.v. EPA, 427 U.S. 246, 269 (1976) (Powell, J., concurring).
111. 42 U.S.C.A. §§ 7409(b)(1)-(2) (Supp. 1977). "Ambient Air" is defined at 40
C.F.R. § 50.1(c) (1977). See also, Train v. NRDC, 421 U.S. 60, 65 (1975) (Ambient Air
is "outdoor air used by the general public").
112. 42 U.S.C.A. § 7411(b)(1)(A) (Supp. 1977). Specifically, the Administrator is
to establish such standards for each category of sources that "causes, or contributes
significantly to, air pollution which may reasonably be anticipated to endanger the
public health or welfare." Id.
113. 42 U.S.C.A. § 7412(b) (Supp. 1977).
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cally feasible, but are intended to force industry to develop
technology adequate to achieve the health and welfare goals
reflected in the standards."'
Responsibility for implementation of the standards promulgated by the Administrator is to lie primarily with the
states. Within nine months of the promulgation of national
primary and secondary ambient air quality standards, each
state is required to submit to the Administrator a plan "which
provides for implementation, maintenance, and enforcement"
of such standards. 1 5 In addition, states may submit plans to
concurrently implement and enforce the national standards of
performance (for new sources) and the hazardous air pollutant
standards."' Moreover, pursuant to section 116 of the Clean Air
Act Amendments, states are free to promulgate their own standards where no federal standards exist, and to promulgate
stricter standards or requirements even where federal standards already exist." 7
One example of how implementation of the Clean Air Act
Amendments has affected utilities can be found in the new
source standards of performance for sulfur dioxide." 8 In 1971,
the Administrator determined that flue gas desulfurization
(FGD) equipment had been adequately demonstrated for application on large new coal-fired steam generators;"' the associated sulfur dioxide emission limit was set at 1.2 pounds of
sulphur dioxide per million BTU of heat imput.' 20 Although the
new source standards of performance on sulphur dioxide have
been judicially affirmed,' 2' considerable debate continues over
the validity of the substantive basis for those limits.'2 Addi114. H.R. REP. No. 728, 90th CONG., 1st SESs., (1967), reprinted in U.S. CODE
CONG. & AD. NEws 1938, 1953. See also Bonine, The Evolution of Technology Forcing
in the Clean Air Act, Monograph No. 21, ENVIRONMENTAL REPORTER (1975).
115. 42 U.S.C.A. § 7410(a)(1) (Supp. 1977). Note that this provision is mandatory, and states are, under the Act, required to submit such plans. Should a state fail
to comply with this requirement, the Administrator himself is required to implement
the standards through promulgation of regulations. 42 U.S.C. § 7410(c) (1977).
116. 42 U.S.C.A. §§ 7411-7412 (Supp. 1977). Note here that, contrary to section
7410, states may, but are not required, to submit plans implementing these sections.
117. 42 U.S.C. § 7416 (1977).
118. See 40 C.F.R. § 60.43 (1977).
119. Id. See also 36 Fed. Reg. 15,704, 15,706 (1971).
120. 40 C.F.R. § 60.43(a)(2) (1977).
121. Essex Chemical Corp. v. Ruckelshaus, 486 F.2d 427 (D.C. Cir. 1973).
122. See, e.g. Duquesne Light Co. v. EPA, 522 F.2d 1186 (3d Cir. 1975) (The
implementation plan at issue here was twice as strict as the standards set in 40 C.F.R.
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tionally, a number of states have adopted implementation
plans for the primary and secondary ambient air quality standards requiring utilities to either install FGD systems or close
down. EPA approval of such plans, even where utility compliance was arguably both technologically and economically unfeasible, was sustained by the Supreme Court of the United
23
States in Union Electric Corp. v. E.P.A.
IV. FEDERAL-STATE COORDINATION
The growth of federal regulation in the electric utility field
has been substantial. While further federal regulation is probably inevitable, it is important that the pattern of federal regulation not become so complex and all-encompassing that state
interests and the electric industry itself are overwhelmed by an
unworkable system. Federal regulation of the electric utility
industry has largely proceeded on an ad hoc basis, with specific
congressional and executive responses to particular problems
that required federal attention. As such, the focus of federal
legislation was usually only on the particular problem of concern and not necessarily on the questions of how the new legislation would interact either with other existing federal regulation or state policies.
The states, both traditionally and as a result of the same
forces which have resulted in increased federal regulation, 2,
have developed a comprehensive system of regulation. Given
the experience of the states in electric utility regulation, every
effort should be made to harmonize new federal legislation with
state interests and existing state legislation, rather than to
simply preempt or overwhelm the state regulatory framework.
The record of federal responsiveness to the need to coordinate
with and to complement state agencies has been mixed, and
the views expressed by the states'2 of federal motives and sen§ 60.43 (1977); Union Electric Co. v. EPA, 427 U.S. 246, 270-71 (1976) (Describing the
utilities plight vis a vis the Missouri implementation plan as "being required either to
embark upon the task of installing allegedly unreliable and prohibitively expensive
equipment or to shut down.").
123. 427 U.S. 246 (1976).
124. THE COUNCIL OF STATE GOVERNMENTS, THE STATES AND ELECTRIC UTILITY
RFCU.ATION, (February 1977) (Lexington, Kentucky 40511).
125. The discussion that follows simply focuses on the statutory relationship or
lack thereof established between the federal government and the states, and does not
focus on conflicts over individual applications which may occur between state and
federal agencies under any statutory structure.
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sitivities to state concerns have also been correspondingly
mixed.
Of the two areas of federal involvement in electric utility
regulation discussed in this article, the statutes administered
by the Environmental Protection Agency represent perhaps the
better blend of federal and state interests into a coherent and
complementary policy of regulation.2" These statutes have accomplished this by: (1) relying heavily on state agencies for
implementation of federal programs, (2) incorporating the
state standards on air and water pollution into the federal program in each state, and (3) allowing the states to impose standards different from, and stricter than, federal standards so
long as certain minimum federal requirements are included.
For example, section 401 of the FWPCA requires any applicant for a federal license to construct or operate a facility
which may result in any discharge into the navigable waters to
obtain from the state in which the discharge originates a certification that any such discharge will comply with certain other
provisions of that Act' relating to effluent limitations and to
national standards of performance for various industries and
toxic substances. Water quality standards and implementation
plans, in turn, are developed by the states subject to EPA
approval. " "
Section 402 of the FWPCA establishes the National Pollution Discharge Elimination System which requires any discharger of pollutants into the navigable waters to obtain from the
Administrator of the Environmental Protection Agency a discharge permit, appropriately conditioned, so that such discharge will meet the limitations contained in the Act.2 9 Section
402 also provides for states willing to administer the section 402
permit programs once their programs have been approved by
the Administrator.'30 To date, thirty-one states have qualified
under this program.'
126. 33 U.S.C. § 1341(a)(1) (1976).
127. 33 U.S.C. §§ 1311, 1312, 1316, 1317 (1976).
128. 33 U.S.C. § 1313 (1976).
129. 33 U.S.C. § 1342(a) (1976).
130. 33 U.S.C. § 1342(b) (1976).
131. Telephone conversation with Dr. Harry L. Allen, Water Quality Standards
Coordinator, U.S. Environmental Protection Agency, Region II, New York, New York
(July 20, 1978).
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Under the programs established by sections 401 and 402 of
the FWPCA, the federal government's interest in controlling
pollutants in the nation's navigable rivers 32 is integrated with
the states in a manner that allows the states the initial review
of any application under the certification requirements of section 401(a). The states also have the ability to issue or deny
permits under section 402 once their permit programs meet
EPA approval. In addition, once a state's permit program has
been established with EPA guidelines, the program is basically
an independent state program. Appeals from the granting or
denial by the state of a permit do not lie with EPA -but lie
directly with a court of competent jurisdiction. The Administrator of EPA may, however, periodically review the state's
program to assure that it is in compliance with the requirements of the FWPCA.
Two other aspects of the FWPCA provide for significant
state involvement. First, section 510 provides for the authority
of the states to adopt and enforce standards and limitations of
any category and kind that are stricter than those required
under the FWPCA.'3 3 This provides the states with the ability
to set stricter standards in those areas or categories where individual state interests might be especially strong and where
regional concerns may vary. Second, the FWPCA provides
strong provisions for legal actions by the states'34 (as well as by
other parties, although such parties are under more restricto adopt and enforce the
tions)'3 to compel the Administrator
3
FWPCA.'1
the
of
requirements
The legislative framework of federal state cooperation established by the FWPCA is essentially repeated with relatively
minor variations in the Clean Air Act,' 37 the Toxic Substances
Control Act,' 3 and the Safe Drinking Water Act.'3 9 Given the
132. United States v. Ashland Oil and Transp. Co., 509 F.2d 1317 (6th Cir. 1974).
Congress' power to regulate the nation's "navigable waters" generally falls within its
constitutional authority to regulate interstate commerce. Gibbons v. Ogden, 22 U.S.
(9 Wheat.) 1 (1824).
133. 33 U.S.C. § 1370 (1976).
134. 33 U.S.C. § 1365(h) (1976).
135. 33 U.S.C. § 1365(b) (1976).
136. 33 U.S.C. § 1365(a) (1976).
137. 42, U.S.C.A. §§ 7401-7418, 7521-7525, 7541-7547, 7550, 7571-7574, 7601-7616,
7641, 7642 (Supp. 1977).
138. 15 U.S.C. §§ 2601-2629 (1976).
139. 42 U.S.C. §§ 300f-300j-10 (1976).
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different interests and inevitable tension that exist in areas
where both the federal and state government have legitimate
interests, the statutes administered by the Environmental Protection Agency provide an equitable balance and a workable
structure.
The philosophy of the federal-state relationship in the regulation of nuclear power differs from that underlying the federal environmental laws. In contrast with the environmental
laws where the intent was to involve the states as much as
possible, Congress provided a more limited framework of state
participation in the federal regulatory program. This reflected
the congressional concern when the Atomic Energy Act 40 was
first enacted, for an effective, uniform system of regulation,
given the safety implications of nuclear power.
While this attitude may have been appropriate when the
Atomic Energy Act was passed in 1954, the states have sufficiently expanded their own interests and expertise to play a
more significant role in the regulation of nuclear power. As in
the areas of clean water and clean air, the states have a public
health and safety interest which should be accommodated in
the regulatory framework. Congress, perhaps recognizing this
trend, enacted significant amendments in 1977 to the Clean Air
Act which establish the framework for more significant state
involvement in the regulation of radioactive gaseous releases
from nuclear power plants.
The 1977 Clean Air Act Amendments include radioactive
emissions in the broad regulatory scheme already existing
under the Clean Air Act. Under the 1977 Amendments the
Administrator of EPA must determine whether radioactive air
pollutants (including emissions from commercial nuclear
power plants) will "cause, or contribute to, air pollution which
1
may reasonably be anticipated to endanger public health.''

If the Administrator determines that any radioactive substance meets this criterion, the radioactive substance is classified in one of three lists of pollutants and, depending upon the
classification, either air quality criteria, national ambient air
quality standards, emission standards, or standards of performance must be established.' Under the Clean Air Act, the
140. 42 U.S.C. §§ 2011-2296 (1976).
141. 42 U.S.C.A. § 7422(a) (Supp. 1977).
142. 42 U.S.C.A. §§ 7408, 7411, 7412, 7422 (Supp. 1977).
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states may implement the EPA regulatory responsibilities." '
Once a state's program is approved by EPA, the state may
implement the programs necessary to assure compliance with
federal air pollution programs.'" This includes the authority to
qualify as a permit issuing state for airborne releases, which is
the prime mechanism under the Act for controlling the amount
of pollutant discharges, including radioactive discharges." '
More significantly, the Clean Air Act provides that the Act
does not prohibit the states from adopting stricter air pollution
standards or limitations than those required by the federal
government.'" The Supreme Court has interpreted this allocation of authority to the states broadly, holding that the states
have the authority to promulgate standards where no federal
standards exist and to promulgate stricter standards where federal requirements already exist." 7 By including radioactive gaseous releases under the umbrella of the Clean Air Act, Congress
has effectively reversed the ruling in Northern States Power
Co. v. Minnesota"' and the opportunity now exists for more
substantial state regulation of radioactive airborne pollutants
within the context of the federal regulatory scheme. Congress
has not yet, however, extended similar authority over radioactive liquid releases under the FWPCA."19 The authors believe
that the same policy considerations which led Congress to include the states in the regulation of radioactive gasses applies
to liquid pollutants as well.
In the energy field, the record of federal regulation has
been mixed. The energy laws have been especially prone to the
problems of ad hoc legislation, particularly with respect to coordination between federal and state regulatory agencies and
between the requirements of different federal programs. This
is due in part to the speed and emergency conditions under
which the initial energy legislation was passed. The recent legislation has begun to set a more permanent energy policy structure, but further problems remain and have been aggravated
143. 42 U.S.C.A. §§ 7409, 7410 (Supp. 1977).
144. 42 U.S.C.A. § 7411 (Supp. 1977).
145. 42 U.S.C.A. § 7412 (Supp. 1977).
146. 42 U.S.C.A. § 7416 (Supp. 1977).
147. Union Electrical Co. v. EPA, 427 U.S. 246, reh. denied 429 U.S. 873
(1976).
148. 447 F.2d 1143 (8th Cir. 1971), af('d, 403 U.S. 1035 (1972).
149. Train v. Colo. Pub. Interest Research Group, 426 U.S. 1 (1976).
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by the National Energy Act being stalled in Congress. Without
the National Energy Act, there has been no effective coordination of federal energy policy, but only a patchwork collection
of emergency statutes responding to urgent situations. Given
the fact that the energy legislation was a quick response to serious problems, the coordination between federal and state agencies is fairly good. The state conservation plans established by
the Energy Policy and Conservation Act of 1975 5" and the Energy Conservation and Production Act of 1976's5 represent a
good mixture of federal supervisory guidelines, state implementation, and considerable latitude in variations from state
to state.
For example, the Energy Policy and Conservation Act establishes a program for the development and implementation
of energy conservation programs by the states subject to federal
guidelines. Qualifying state programs receive federal financial
and technical assistance.' In order to qualify, a state's program must reduce by five percent or more by 1980 the total
projected energy which would have been consumed in the state
without the program. The state is free to develop any measures
it wishes to reach the five percent goal, so long as certain mandatory provisions relating to energy usage in buildings and in
transportation are included. 5 ' The Energy Conservation and
Production Act expands the state conservation programs by
150. Pub. L. No. 94-163 (codified in scattered sections of 5, 10, 15, 30 and 42

U.S.C.).
151. Pub. L. No. 94-385 (codified in scattered sections of 5, 12, 15, 29, 40 and 42

U.S.C.).
152. 42 U.S.C. § 6322(b) (1976).
153. 42 U.S.C. § 6322(c) (1976) requires that every state plan must include the
following:
(1) mandatory lighting efficiency standards for public buildings (except
public buildings owned or leased by the United States);
(2) programs to promote the availability and use of carpools, vanpools,
and public transportation (except that no Federal funds provided under
this part shall be used for subsidizing fares for public transportation);
(3) mandatory standards and policies relating to energy efficiency to
govern the procurement practices of such state and its political subdivisions;
(4) mandatory thermal efficiency standards and insulation requirements for new and renovated buildings (except buildings owned or leased
by the United States); and
(5) a traffic law or regulation which, to the maximum extent practicable
consistent with safety, permits the operator of a motor vehicle to turn
right at a red stop light after stopping.
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providing a Weatherization Assistance Program for low income
persons to be administered by the states with federal money
subject to federal guidelines.' '4 This statute also expands and
extends federal funding for the state energy conservation programs established by the Energy Policy and Conservation Act
and also requires supplemental state plans in which the emphasis is on developing public awareness of the value of energy
55
conservation and renewable energy resource measures.'
Two facets of federal regulation, however, have caused
particular concern in the quest for a coordinated state-federal
regulatory scheme. The first difficulty is the fact that the National Energy Act had been stalled for over one year in Congress. While the energy statutes already enacted establish a
framework for federal-state coordination and regulation, the
heart of the substantive federal energy program is contained in
the National Energy Act. Both the states and the regulated
industries have been left uncertain as to what final federal
requirements and programs will be operational.
For example, it is the intent of the existing federal statutes
which authorized the state energy conservation programs to
encourage conservation and renewable resource development
wherever possible. Yet the substantive federal incentives in154. Pub. L. No. 94-385, Tit. IV, Pt. A (codified in scattered sections of 29 and
42 U.S.C.).
155. 42 U.S.C. § 6327(b)(1) (1976) requires that in order for supplemental state
energy conservation plans to be eligible for federal aid they must include the following:
(A) Procedures for carrying out a continuing public education effort to
increase significantly public awareness of(i) the energy and cost savings which are likely to result from the
implementation (including implementation through group efforts)
of energy conservation measures and renewable-resource energy
measures; and
(ii) information and other assistance (including information as to
available technical assistance) which is or may be available with
respect to the planning, financing, installing, and with respect to
monitoring the effectiveness of measures likely to conserve, or improve efficiency in the use of energy, including energy conservation
measures and renewable-resource energy measures;
(B) Procedures for insuring that effective coordination exists among
various local, State, and Federal energy conservation programs within
and affecting such State, including any energy extension service program
administered by the Energy Research and Development Administration;
(C) Procedures for encouraging and for carrying out energy audits with
respect to buildings and industrial plants within such State; and
(D) Any procedures, programs, or other actions required by the Administrator pursuant to paragraph (2).
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cluding tax credits and loans for these programs were all pending in the National Energy Act. This has deprived these programs of a significant impetus and leaves the states in an uncertain position as to whether their own incentive programs will
complement or frustrate the federal package finally enacted by
Congress. With the recent passage of the National Energy Act,
it is hoped that this problem will be cured and that the U.S.
Department of Energy will be able to provide the guidance and
leadership in formulating energy policy that was envisioned
when the Department was established.
Second, the federal involvement in state retail rate regulation is a source of potential difficulty between competing federal and state interests if a balanced regulatory scheme is not
established. The states have traditionally been the exclusive
regulators of retail rates. The Energy Conservation and Production Act established a limited mechanism for federal input
into retail rate cases. That statute authorizes the federal government (initially through the Federal Energy Administration
and then subsequently by its successor agency) to develop and
fund proposals to improve electric utility rate design in order
to conserve energy. Particular areas to be studied include:
1. load management techniques which are cost effective;
2. rates which reflect marginal cost of service, or time of use of
service or both;
3. ratemaking policies which discourage inefficient use of fuel
and encourage economical purchases of fuel; and
4. rates or other regulatory policies which encourage electric
utility system reliability and reliability of major electric utility
equipment.'

The Act also authorizes intervention in state rate proceedings before public utility commissions to present the agency's
views on the effect of the proposed rate schedule upon national
energy conservation goals at the request of a state, utility regulatory commission, or any participant in the proceeding. The
agency has no authority to intervene on its own motion." 7
In order to strengthen this provision, the National Energy
Act as originally proposed would have empowered the Federal
Energy Regulatory Commission to establish mandatory guide156. Energy Conservation and Production Act, Pub. L. No. 94-385 § 203(a), 90
Stat. 1125, 1143 (1976).

157. Id. § 204.
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lines which state public utility commissions would be required
to follow. The purpose of the federal standards was to depress
peak electric demand through retail rate structures. 5" The proposal drew considerable oppostion from Congress, particularly
with respect to the implications of federal regulation of an area
traditionally governed by the states. The Senate amended this
provision so that the standards are voluntary and the Federal
Energy Regulatory Commission is authorized to intervene at
any time to support its standards in state proceedings.
V.

CONCLUSION

The shape that future federal regulation will take is unclear, but the menu is likely to include more, not less, federal
legislation. The time has come, however, to examine future
legislation, both federal and state, in the context of the entire
electric utility picture. Proposed legislation should not only be
examined in terms of its intended impact, but also in terms of
how it relates to and coordinates with existing federal and state
legislation. Careful examination is essential to guarantee that
the regulation of the utility industry is strong and effective,
rather than a confused tangle of inconsistent and incoherent
requirements.
Two new patterns are beginning to emerge in the regulatory field which have the potential to simplify and better coordinate the regulatory pattern. The first is the review by regulatory agencies at much earlier stages than is currently done of
electric utility plans for constructing future generating facilities. This early site review represents an opportunity for the
regulatory agencies to make their decisions on siting and need
for the facilities at a time when utility decisions are in a more
158. See the National Energy Act, Part E, Public Utility Regulfatory Policies
(Comm. Print 1977). This provision would provide the following requirements:
1. Electric and gas utilities would be required to phase out promotional,
declining block and other rates that encourage energy usage;
2. Electric utilities would be required to offer daily off-peak rates to
customers willing to pay metering costs, or to provide a direct load management system;
3. Electric utilities would be required to offer lower rates to
"interruptible service" customers;
4. "Master metering"-the use of a single meter for a multi-unit building-would be prohibited in new structures; meters recording each individual unit would be required;
5. Electric utilities would be prohibited from discriminating against
solar and other renewable energy sources.
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fluid stage and when a change in the utility's plans will not
result in a catastrophic loss of ratepayers dollars. Under the
current licensing review structure, the federal agencies especially, and to a lesser extent the state agencies, must make
their decisions of approval or disapproval of a project five to ten
years after the utility has made its own decision and begun
making necessary contractual and other expenditures.
For example, the utilities applying for a construction permit for the Seabrook Nuclear Station in Seabrook, New Hampshire, had spent $86 million and had contractual commitments
of $585 million as of July 1976, even though permission to begin
construction was only received from the U.S. Nuclear Regulatory Commission on July 7, 1976.15 Expenditures of this size
are not uncommon for large thermal generating stations prior
to federal or state approval. Given expenditures of this magnitude, the decisionmaking process by regulators who must approve or disapprove such projects often occurs in a highly polarized atmosphere. The early siting process attempts to eliminate this element by having important regulatory decisions
made before major financial or institutional commitments
have been made.6 0
The second new development is the growing consensus of
the need for regulation on a regional level. As more electric
utilities have interconnected their systems, regional systems
involving a number of states are becoming more significant.
Regional commissions have been proposed to fill the gaps between federal and state legislation which multistate electric
utility systems cause. Regional commissions have been advocated to solve specific problems of system planning, energy
allocation, and conservation on a regional basis' 6' and have also
159. Exhibit One of Affidavit of G.F. Cole, filed before the U.S. Nuclear Regulatory Commission's Appeal Board, in the Matter of Public Service Company of New
Hampshire (Seabrook Station, Units 1 and 2) Docket Nos. 50-443, 50-444 (December
13, 1976).
160. See, e.g., Wis. STAT. ANN. § 196.491(2) (West); Ch. ill WiscoNsm ADMINIlSTRATIVE CODE. The system established by these provisions requires the utilities to file
every two years with the State Public Service Commission the long-range demand
forecast and utility system expansion plans for the next ten years based upon these
forecasts. The utilities' plans are subject to approval or modification by the Public
Service Commission after public hearings are held.
161. Testimony of Oregon Governor Robert W. Straub, before the U.S. Senate
Committee on Energy and Natural Resources, April 15, 1978 and before the U.S. House
Water and Power Resources Subcommittee of the House Interior and Insular Affairs
Committee, December 7, 1977.
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been suggested for regional consideration of all electrical regulatory functions. 62 The emergence of regional regulatory bodies in the electrical field represents a potentially significant
development. It represents a significant contribution to the
need for harmonious and systematic regulation. Regional planning can make such a contribution provided that it does not
unnecessarily preempt state and federal regulation that is currently effective, and provided also that regional regulation does
not simply duplicate and complicate on a third level the work
that is already being carried out by state and federal regulatory
programs.
The task of assuring a cohesive regulatory program for the
electric utility industry will not be an easy one, given the competing demands of regulatory interests at all levels and given
the complex interaction between the electric utility industry
and the nation's economy. However, the growing interagency
and intergovernmental conferences at all levels are laying the
foundations for a good beginning. This dialogue should continue, hopefully drawing upon the prior experiences, both effective and not so effective, of electric utility regulation which has
been outlined in this article.
162. E. BERLIN, C. CicCHE'r & W. GILLFN, P SPEcTME ON PoWER 87-102 (1974).

